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Executive Summary

The Internet offers new and better access to sonething
that Anmerican consuners demand in spades: ganbling.
Lawrakers and prohibitionists can neither effectively stop

I nternet ganbling nor justify their attenpts to do so. In
the long run it wll, like so many other forns of ganbling,
al nost certainly becone legal. |In the short run, however

| nternet ganbling faces sonme form dabl e opponents.

As a market activity devoted to the pursuit of happi-
ness, Internet ganbling draws support from neither
Denocrats nor Republicans. As an upstart conpetitor to
entrenched ganbling interests, both public and private,

I nternet ganbling threatens sonme very powerful | obbies.

Not surprisingly, Congress has been considering bills
that would prohibit Internet ganbling. But the architec-
ture of the Internet nakes prohibition easy to evade and
i npossible to enforce. As an international network, nore-
over, the Internet offers instant detours around donestic
bans.

Consunmer demand and |ost tax revenue will create enor-
mous political pressure for |egalization, which we should
wel come if only for its beneficial policy inpacts on net-
wor k devel opnent and its consuner benefits. W should also
welcone it for a nore basic reason: as the Founders recog-
ni zed, our rights to peaceably dispose of our property
include the right to ganble, online or off.

Tom W Bell is an assistant professor at Chapman University
School of Law and an adjunct scholar of the Cato Institute
He is coeditor with Solveig Singleton of Regulators
Revenge: The Future of Tel ecomruni cations Deregul ati on
(Cato Institute, 1998).
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| nt r oducti on

For better or for worse, the Internet offers new ways
of satisfying age-old human desires. For the npbst part it
serves blandly virtuous ends, such as private correspon-
dence, public discourse, and |egal commerce.: Clean |iving
sells few stories, however, and buys still fewer votes, so
reporters and politicians tend to focus on the Internet's
sal aci ous side. They dwell especially on pornography and
ganbling, both of which mx big noney with powerful tenp-
tations. In the eyes of overeager regul ators, however
| nternet ganbling presents sonething even nore shocking
than sex: the threat that entrenched ganbling nonopolies,
nurtured and sonetines even run by governnent officials,

m ght face new conpetition

Thi s paper describes the powerful demand for Internet
ganbling, analyzes the forces arrayed against it, and
argues against its prohibition. Attenpts to outlaw
Internet ganbling will inevitably fail. The very archi-
tecture of the Internet will frustrate prohibitionists,
whi | e consunmer demand for Internet ganbling and the
states' demand for tax revenue will create enornous polit-
ical pressures for |egalization.

Publ ic deliberation and governnent action will deter-
m ne whether |egalized Internet ganbling cones slowy and
painfully or quickly and cleanly. Al facts indicate,

however, that sooner or later Anericans will leqgally gam
bl e over the |Internet. We should welcome this inevitabil-
ity. The legalization of Internet ganbling will have sev-

eral beneficial policy inpacts, and, as the Founders rec-
ogni zed, our right to peaceably dispose of our property
includes the right to ganble. Lawmkers therefore can
neither effectively stop Internet ganbling nor justify
their attenpts to do so.

Consuner Demand for Internet Ganbling

Anericans love to ganble. At |east 56 percent of
Anmericans ganbled in 1995.2 It was estinated that
Ameri cans woul d wager nore than $600 billion in 1998--
nearly $2,400 for every man, woman, and child.3 About $100
billion of that sum would go toward illegal bets on pro-
fessional and coll ege sports, evidence that Anmericans
already pay little heed to anti-ganbling laws.4 Having
al ready enbraced traditional games of chance, Anericans
w il alnost certainly extend a warm wel cone to | nternet
ganbling, |egal or not.
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The Internet offers cheap and easy access to a vari-
ety of ganbling services, bringing conpetition to an
i ndustry that has |ong operated under highly restrictive
licensing practices. Thanks to the Internet, ganblers no
| onger have to fly to Las Vegas to play the slots, drive
to the nearest authorized track to play the horses, or
even walk to the corner store to play the state lotto.
Consuners can now play those and other ganes at hone via
the many Internet sites--well over 100 and grow ng--t hat
of fer ganbling services.s

Anericans have already shown that they support the
nascent Internet ganbling industry. Analysts calculate

that of the $1 billion in revenues that Internet ganbling
generated in 1997, about $600 nmillion came fromthe United
States. Online casinos wll have worl dw de revenues of

sone $7.9 billion by the year 2001, $3.5 billion of it
comng fromU. S. consuners.s

Because the Internet offers bettors instant access to
overseas ganbling sites and relative safety from prosecu-
tion, online ganbling wll grow regardl ess of what |awrakers
and prudes want. Futility, however, seldom bars bad public
policy. So it remains quite uncertain how quickly con-
sumers wll enjoy legal Internet access to new gamng services.

The Prohibitionist Lobby

A variety of political forces pushes for a ban on
I nternet ganbling. Left-wing activists have shown no
interest in defending consunmers' rights to assenble and
speak on the Internet about ganbling. And conservatives,
while nomnally in favor of free markets, nake notable

exceptions for activities that, |ike ganbling, snack too
much of the pursuit of happiness. Since neither Denocrats
nor Republicans wll defend Internet ganbling as a natter

of principle, |obbyists have rushed into the vacuum

A nunber of powerful | obbies have financial reasons
to favor a ban on Internet ganbling. The established,
of fline ganbling industry has huge sunk and overhead costs
that ninble new conpetitors mght prevent it from recover-
ing. The incunbent industry also brings very deep pockets
to the political process; it contributed nearly $7 mllion
to candidates in the 1995-96 elections.” Lobbyists for the
of fline ganbling industry do not openly demand the prohi-
bition of Internet ganbling. They have, however, objected
that Internet ganbling unfairly escapes heavy regul ati ons
and have already denonstrated their power to shape | egis-
[ ati on banning Internet conpetition.?
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State and munici pal authorities, having grown fond of
nurturing and taxing |ocal ganbling, can easily see that
| nternet ganbling mght put their cash cows out to pas-
ture. In 1996 state authorities alone collected $3 bil-
lion in taxes from casinos and other |icensed private gam
bl i ng operations.o Because of their |ottery nonopolies,
which in 1996 sold $43 billion worth of tickets (up 12
percent from 1995)u and earned revenues of $14 billion,=
state authorities have a direct stake in preventing citi-
zens from shopping for better odds on the Internet. After
all, state and local officials collect $0.00 fromInternet
ganbl i ng operations.

Even religious groups may have a conflict of interest
when it cones to opposing Internet ganbling. Charitable
ganes raked in $2.5 billion in 1995 a 3.4 percent share
of the legal ganbling market. \Wether or not Internet
ganbling represents a noral scourge, it certainly repre-
sents a conpetitive threat to church bingo ganes and the
like. It bears noting, given the fervor with which sone
sel f-appoi nted noral guardians attack ganmbling, that few
Anericans regard ganbling as immoral.»# A 1993 survey
found that only 25 percent of those who did not ganble
cited noral or religious reasons.s

Political Efforts to Ban Internet Ganbling

Both the U S. House and Senate have recently consi d-
ered bills to prohibit Internet ganbling. Although they
differ in their details and may well change as they work
t hrough the | egislative process, any of the proposed bills
woul d, if signed into |law, inpose draconian, unjust, and
unenforceable restrictions on Internet ganbling.® Sen. Jon

Kyl (R-Ariz.), sponsor of the Senate bill, sumred up how
many U.S. politicians regard Internet ganbling (and,
undoubt edly, nmuch el se) when he said, "I don't believe it

can be reqgul ated, so we have to prohibit it."w

That existing |laws cover Internet ganbling nmakes the
rage for new legislation all the nore perverse. Several
federal statutes plainly outlaw the business of Internet
ganbling, though the paucity of relevant case |aw makes
their application to individual amateur bettors uncertain.zs
The current version of the Federal Interstate Wre Act
(the Wre Act) prohibits using interstate comruni cations to
run a ganbling business.»® The Organized Crine Control Act
of 1970 simlarly makes it a federal crinme to engage in a
ganbling business that is illegal under state law. 2 The
federal Travel Act,z2 as read broadly by the courts, crim-
nalizes all interstate comunications2 that attenpt to
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facilitate the distribution of ganbling proceeds.z Still
other federal laws may apply to Internet ganbling.2
Federal |aw enforcenent agents thus lack not the authority
but the will to go after Internet ganbling.

The Justice Departnment has admtted that federal |aw
al ready prohibits transmtting ganbling information via the
I nternet but confesses that enforcing the law "isn't one
of our priorities."»s Even Senator Kyl's office admts
that he "has the view that it is already against the |aw
to ganble on the Internet."s Gven that courts have hard-
Iy had a chance to apply existing laws to Internet gam ng,
why woul d Congress rush to pass new and potentially unnec-
essary | egislation?

A close |look at recent |egislative proposals suggests
that, by invoking the supposed need to address the horrors
of Internet ganbling, Congress ains to expand federal power
over both currently legal ganbling activities and the
Internet as a whole. Enforcing the proposed statutes woul d
require law enforcenent officials to engage in detail ed,
constant, and intrusive nonitoring of citizens' |Internet
use. That would weak havoc on the Internet and our civil
liberties while doing little to inhibit Internet ganbling.

The Kyl Bill

Senator Kyl's Internet Ganbling Prohibition Act of
1997 initially banned every sort of online comrercial con-
test, everywhere in the United States, for everyone
i nvol ved. That bl anket prohibition stirred up a swarm of
| obbyi sts,2 however, and Kyl anended the bill. As passed
by the Senate in 1998, Kyl's bill included a | oophole for
certain sectors of the incunbent ganbling industry, such
as state lotteries and intrastate parinutuel activities,
when conducted by parties |licensed under state or federal
| aw. 0 Anot her | oophol e exenpted w dely popul ar fantasy
sport | eagues from prosecution.3 Apart from those conces-
sions to special interests, Kyl's bill continued to sub-
ject Internet ganbling to a blanket ban.32 The Internet
Ganbling Prohibition Act failed to make it to the presi-
dent's desk in 1998, but Kyl has vowed to renew his fight
in the 106th Congress.

Kyl presented his bill as nerely an update of the
Wre Act, a federal statute that already regul ates wager-
ing over the wres. In fact, however, Kyl targeted
I nternet ganbling for new and special penalties. H's bill
woul d subj ect amateur bettors to federal liability for
ganbl i ng, » whereas the Wre Act applies only to people
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"engaged in the business of betting or wagering."ss Phone
in your picks to the office football pool and rest easy.
E-mail themin and, under Kyl's bill, you would face as
much as $500 in fines and three nmonths in jail.»s Even the
Departnment of Justice criticized Kyl's discrimnatory
treatnment of Internet ganbling, noting that | awrakers may
find it "hard to explain why conduct that is not a federa
crime in the physical world suddenly becones subject to
federal sanction when commtted in cyberspace. "%

Kyl's bill would also, unlike the Wre Act, make
interstate ganbling a federal crinme, even when carried on
bet ween states that have |legalized the ganes in question.s3s
The Wre Act exenpts from prosecution bets transmtted
between two states, or a state and a foreign country, so
long as both jurisdictions permt such betting.® The Wre
Act rightly keeps the federal government out of locally
| egal business, whereas Kyl's bill would create a whol e
new cl ass of federal crines.

Kyl's bill reaches beyond the Internet--and even
interstate communications--to interfere wwth matters better
left to state and | ocal authorities. [Its coverage
i ncludes "any information service" that "uses a public
comuni cation infrastructure"” to "enable conputer access by
mul tiple users to a conputer server."« Kyl's bill would
thus cover e-mail nerely sent across town. G ven that
many office e-mail systens rely on outside service
providers, it mght even cover e-mail sent across the
hall! The Wre Act that Kyl clains to take as his nodel
nodestly, and properly, limts its scope to transm ssions
"in interstate or foreign comrerce. "4

The Goodl atte-LoBi ondo Bill

Al though it shares the nane and the professed ains of
Senator Kyl's bill, the Internet Ganbling Prohibition Act of
1997 that Reps. Robert CGoodlatte (R-Va.) and. Frank A
LoBiondo (R N.J.) introduced in the House differs fromthe

Senate bill in sonme inportant respects.2 Wereas Kyl's bil
targets only Internet users, the Goodl atte-LoBiondo bill
woul d expand federal law to reach all i ndividual amateur

bettors, online or off.« It would nake it a federal crine
to tel ephone a nei ghbor and casually bet a six-pack on the
big ganme. Together, the two bills thus offer a Hobson's
choi ce between unjust inconsistency and unjust breadth.

The Goodl atte-LoBiondo bill would require an interac-
tive conputer service provider, once given nmere notice by
| aw enforcenent agents, to discontinue furnishing any
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facility that "is being used or will be used for the pur-
pose of transmtting or receiving ganbling information" in
violation of law# As discussed in the next section, the
architecture of the Internet renders this provision utterly

inpractical. Even if it were enforceable, the Goodl atte-
LoBi ondo bill would nake | nternet communi cati ons | ess eco-
nom cal, less efficient, and | ess secure.

The I nevitable Failure of Prohibition

Several factors will frustrate attenpts to prohibit
I nternet ganbling. This section discusses three of them

* First, Internet technology renders prohibition
futile. The Internet's inherently open architecture
al ready hobbles |aw enforcenent officials, and relent-
| ess technol ogical innovation ensures that they wll
only fall further and further behind.

e Second, as an international network, the Internet
offers an instant detour around nerely donestic prohi-
bi ti ons. Principles of national sovereignty will pre-
vent the United States from forcing other countries
to ban Internet ganbling, and it takes only one safe
harbor abroad to ensure that U S. citizens can ganble
over the Internet.

e Third, consuner denmand for Internet ganbling and
the states' demand for tax revenue will create enor-
mous political pressure for |egalization. The | aw
enforcenment community, which has until recently
enjoyed the nmedia spotlight, will quickly find its
calls for prohibition drowed out by those and other
political forces.

| nternet Technol ogy Renders Prohibition Futile

The very architecture of the Internet renders ganbling
prohibition futile. Even the Departnent of Justice admts
that traditional attacks on interstate ganbling "my not
be technically feasible or appropriate with regard to
Internet transm ssions."s |In contrast to tel ephone comru-
ni cations, which typically travel over circuit-swtched
net wor ks, Internet conmuni cations use packet sw tching.
Each Internet nessage gets broken into discrete packets,
whi ch travel over various and unpredictable routes until
recei ved and reassenbled at the nessage's destination. In
ot her words, sending a nessage over the Internet is a bit
like witing a letter, chopping it up, and nmailing each
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pi ece separately to the sanme address. The recipient can
pi ece it together, but anyone snooping on your correspon-
dence has a tougher go of it.

Under st andi ng I nternet communications as akin to the
postal systemclarifies why prohibition of Internet gam

bling wll not work. |Imagine telling the U S. Postal
Service that it must henceforth crack down on all letters
conveying information used in illegal ganbling. It would

rightly object that it already has its hands full just
delivering the nmail and that it |acks the equipnent and
personnel to snoop through every letter. Furthernore, it
cannot always tell which nessages relate to illegal activ-
ities. People use "bet" and "wager" in everyday conversa-
tions, whereas ganblers often speak in code. Finally,
custoners of the mail service would strongly object to
having the Postal Service paw through their correspondence.

Prohi bitionists could not expect the Postal Service to
sinply stop delivering mail to and from certain addresses
associated with illegal ganbling. The Postal Service
woul d again object to the burdens of inplenenting such a
program and citizens would again object to | aw enforcenent
officials' spying on private correspondence. Mre inpor-
tant, trying to cut off mail to certain addresses woul d
utterly fail to stop ganbling: ganblers would rely on post
of fi ce boxes--which they could change at a nonent's notice--
and drop off outgoing correspondence with no return address.

All of those considerations apply wth equal or
greater force to Internet ganbling. The high volunme of
traffic alone ensures that Internet service providers woul d
find it inpossible to discrimnate between illicit gam ng
information and other Internet traffic. It is easier to
encrypt nessages, to change addresses, and to send and
recei ve nessages anonynously over the Internet than through
the postal system4# The inherently private nature of the
Internet would also styme prohibitionists. In contrast
to the quasi-public and nonolithic postal system the
Internet relies on thousands of separate and wholly pri-
vate service providers to carry out its deliveries. Al
of them would stridently object to the burdens of enforc-
ing a ban on Internet traffic. Mre than a few would sim
ply refuse to cooperate.

Does that sound |like a pessimstic account? To the
contrary, it nerely describes the current situation. As
technol ogi cal innovation continues to drive the devel opnent
of Internet communications, |aw enforcenent officials wll
fall further and further behind the tricks used by illegal
ganbl ers.
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G ven the technol ogical constraints, prohibiting
Internet ganbling plainly will not work as intended. As
an uni ntended side effect, however, prohibition would sore-
Iy conprom se the cost, efficiency, and security of
I nternet communications. In criticizing recent |egislative
proposals to outlaw the consunption of Internet ganbling
services, the Departnent of Justice observed that "this
woul d likely require the backbone provider to filter nes-
sages by exam ning the content of traffic flow ng across
its network in a way that may have serious econom c and
soci etal consequences for Internet usage generally."s W
woul d never accept the cost--in noney, tine, or privacy--
of authorizing the post office to open every letter in a
futile crusade against ganbling. Internet users wll
hardly allow their network to suffer a simlar fate.
Gven the inevitable failure of technical fixes, legalizing
I nternet ganbling offers the only viable solution.

| nternet Ganmbling Can Escape Donestic Prohibitions

Qutlawi ng I nternet gam ng services donestically wll
sinply push the business overseas. Federal |aw enforce-
ment agents admt that they cannot stop overseas gam ng

operations. "lInternational Internet ganbling? W can't
do anything about it," Departnent of Justice spokesnman
John Russell said. "That's the bottomline."ss Even Kyl

has confessed that "this would be a very difficult kind of
activity to regul ate because we don't have jurisdiction
over the people abroad who are doing it."s

Both practical and |egal considerations ensure that no
donestic ban on Internet ganbling will have an interna-
tional reach. Because the Internet provides instant
access to overseas sites, to be effective, any donestic
prohi bition on gam ng services wll have to cover the
entire planet. Anerican |aw enforcenent agents can--and
recently did--arrest local citizens accused of running
I nt ernet ganbling businesses,s2 but snmart operators wll
quickly learn to set up abroad and stay there.ss

Gam ng services can find anple shelter overseas. A

growi ng nunber of countries, including Australia, New

Zeal and, Antigua, and Costa Rica, have decided to |egalize
and license Internet gamng services.» Principles of inter-
national |aw, which protect each country's sovereignty, bar
the United States fromextraditing its citizens nerely for
violating donmestic anti-ganbling |laws.s Furthernore, the
Si xth Anendnment of the Constitution's Bill of R ghts,
because it guarantees crimnal defendants the right to con-
front their accusers, prohibits the prosecution of those who
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remai n overseas while operating Internet ganbling sites.ss
Law enforcenment officials in the United States can therefore
nei ther arrest nor sentence anyone who offers Internet
ganbling services from a safe harbor abroad.

Even if through international negotiations U S.
authorities managed to export a donestic ban on Internet
ganbling, that sort of foreign trade carries too high a
price. As the Departnent of Justice observed in its cri-
tique of the Kyl bill, "If we request that foreign coun-
tries investigate, on our behalf, conduct that is legal in
the foreign state, we nmust be prepared to receive and act
upon foreign requests for assistance when the conduct com
plained of is legal, or even constitutionally protected,
in the United States."ss That threat loons all too |arge,
given that nost foreign states regul ate speech in ways
forbi dden by the First Anmendnent.

Political Demand for Internet Ganbling

As di scussed above, consuners have al ready denonstrated
a huge demand for Internet ganbling. Soon, though, the
prohibitionists will have nore than angry voters to worry
about. Law enforcenent agents have seized the nedia spot-
light by telling scary stories and demandi ng new powers to
crush Internet ganbling. As the futility of prohibition
beconmes nore and nore evident, however, cooler heads in
state revenue departnents will begin to see Internet gam
bling as a huge new cash cow. Prohibition nerely ensures
that Internet ganblers will ship their noney to pl aces
i ke Antigua, New Zeal and, and Australia. State governors
and legislatures will soon demand a share of that bounty.
The sanme political forces that have led to the w despread
| egal i zation of lottery, casino, and riverboat ganbling wll
eventually favor the |legalization of Internet ganbling.ss

| ndeed, the trend toward the |egalization of Internet
ganbling has already started. Wen he introduced his bil
banni ng I nternet ganbling, Senator Kyl proclained,
"Ganbling erodes values of hard work, sacrifice, and per-
sonal responsibility."ss He nonethel ess anended his bill to
ensure that the incunbent ganbling industry would remain
free to exploit the Internet (even while woul d-be conpeti-
tors remai ned shut out). Kyl's generosity attracted the
attention of the Departnent of Justice, which noted that
"t he nunerous exceptions for parinmtuel wagering woul d
expand the scope of perm ssible parinutuel activities
beyond what is currently permtted by existing |aw "se As
| nternet ganbling grows and spreads, both in its official-
|y sanctioned legal forns and in its unstoppable illegal
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ones, so too wll the power of its |obbyists to wear down
prohi bitioni sts.

Not wi t hst andi ng | awmakers' apocalyptic tales to the
contrary, legalized Internet ganbling will cone as no
great shock. Representative Goodl atte defended his bill
to prohibit Internet ganbling with the claimthat existing
| aws "have been turned on their head" by the Internet
because "no | onger do people have to | eave the confort of
their hones" to access casinos.st |In fact, however, nine
states already allow their citizens to access professiona
gam ng services at hone via tel econmuni cati ons devi ces. s
Far from revol utionizing Arerican culture, |egalized
Internet ganbling will nerely extend current social and
t echnol ogi cal trends.

The Benefits of Internet Ganbling

For the reasons set forth above, attenpts to prohibit

Internet ganbling will inevitably fail and give way to
| egalization. Futility, however, hardly suffices to bar
bad public policy. It thus bears noting that the | egal-

i zation of Internet ganbling offers a nunmber of benefits.

I nternet ganbling will encourage the private sector to
devel op network capacity and commerce. Just as real-world
casi nos have conpeted to build innovative and appealing
environnents, so too will Internet gam ng services conpete
to offer the flashiest graphics and nost sophisticated
user interfaces. That conpetition will result in broader
bandwi dt h and better software for all sorts of Internet
applications.

Critics of real-world casinos fault them for |uring
consuners into wi ndow ess caverns far fromthe real world,
with noney traps at every turn and free-fl ow ng booze.ss
Sone ganbling anal ysts even claimthat casinos, tracks,
and other real-world sites rely on giving ganblers a pl ace
to socialize, creating little conunities that console |os-
ers and--for a price--admnister to the |lonely.&

Regardl ess of the validity of such criticisns, they cer-
tainly do not apply to Internet ganbling. To the con-
trary, consunmers who |log on from honme conputers will find
it inpossible to escape yelling kids, barking dogs, and
all the other distractions of the real world. | nt er net
ganbling thus offers a nore whol esone environnent than its
real -worl d counterpart.

Ganbl ers deserve all the benefits that other consuners
of entertai nnent services enjoy--including the benefits of
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a conpetitive marketplace. By giving consuners cheap and
easy access to a variety of gam ng opportunities, the

Internet wll bring conpetition to an industry that has
too long enjoyed the shelter of highly restrictive licens-
ing practices. Freeing the ganbling market will help to

ensure that only the nost honest and generous casi nos suc-
ceed in drawi ng bettors' business.

Ganbl ers al so deserve the sane | egal protections that
ot her consuners enjoy. Prohibition will not cut off
access to Internet ganbling;, it wll, however, cut off
access to the courts. Internet ganblers, |ike other con-
suners, wll undoubtedly suffer fraud, breach of contract,
and other legal wongs fromtinme to tine. Prohibition
ensures that Internet ganblers, |ike people involved in
the drug trade, wll have no recourse to |legal renedies.s
Prohibiting Internet ganbling will not nake it inaccessi-
ble, whereas legalizing it will put the benefits of
i ncreased conpetition within the rule of |aw.

On the Requl ation of Internet Ganbling

For the reasons set forth above, we should both rec-
ogni ze and cel ebrate that legalization wll trunp the pro-
hibition of Internet ganbling. But regulators wll no
doubt remain worried. What role will they have in the
brave new world of Internet ganbling? Playing off that
worry, proponents of a ban on Internet ganbling have
argued that, if prohibition will not work, then neither
wi Il any schene of regulation.e Such an argunent funda-
mental |y m sunderstands a basic principle of governance: if
they offer greater benefits than burdens, regulations can
succeed even where prohibition fails.e

The conparative advantage of |imted regul ati on over
prohi bition explains why people do not illegally shoot
craps in Las Vegas alleys. 1In the case of Internet gam
bling, the benefits of winning an official stanp of
approval mght convince an online casino to submt to reg-
ul ation,s even if that same casino could easily flout a
total ban on its business. Exactly how nuch regul ation
will the Internet ganbling industry tolerate? In al
i kelihood, not very nuch; for the reasons set forth
above, providers and consuners of Internet ganbling servic-
es wll find it relatively easy to escape unduly burden-
sone regul ati ons.

It may well turn out that Internet ganbling tol erates
only such sinple and general rules as those that common
| aw stipul ates for property, contracts, and torts. That
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woul d still constitute regulation of a sort. Those basic
principles already suffice to make regul ar many ot her
types of commerce, after all, and would probably suffice

for the rest were commerce nore free.® Politicians and
bureaucrats m ght not regard it as "regulation” to treat

| nternet ganbling as an ordi nary business, but their pre-
ferred solution--detailed and particular rules enforced by
speci alized adm ni strative bodi es--would arguably do nore
to make Internet ganbling subject to rent seeking and

i ndustry capture than it would to nake it regular. At any
rate, such statist "irregulation" has little chance of
affecting Internet ganbling.

The Right to Ganble, Online and Of

Friends of liberty argue convincingly that the right
to peaceably dispose of one's property includes the right
to ganble. Although utterly sound in philosophical terns,
such an argunent will alnost certainly fail to affect pub-
lic policy. Lawmkers typically care nore about practices
than principles. They will thus confortably ban Internet
ganbling on the assunption that history has denonstrated
the legitimcy of prohibiting, or at |east heavily regu-
| ati ng, ganes of chance.

O course, history alone could never defeat the noral
argunent for the right to ganble. Somewhat surprisingly,
however, history does not even support |awmkers who woul d
infringe on that right. Ganbling in fact played a nmgjor

role in the personal and political lives of the Founders
of the United States. The infanmous Stanp Act, which trig-
gered the shot at Concord "heard round the world," infuri-

ated colonists by taxing playing cards and dice. Thonmas
Jefferson, while drafting the Declaration of |ndependence,
rel axed by ganbling on backgamon, cards, and bingo.n
Jefferson |ater declared the lottery preferable to conven-
tional neans of raising governnent revenue on grounds that
it is "atax laid on the willing only."

Benjam n Franklin--using his era' s nost advanced tech-
nol ogy--printed a good portion of the colonies' playing
cards.” George Washington regularly bet on horses, ganbl ed
in card ganes, and bought lottery tickets. WAshington
al so managed public lotteries, as did Franklin and John
Hancock.” Lotteries even helped to pay for the first hone
of the U S. Congress,” as well as for public buildings
t hroughout the new U.S. capital .7

Clearly, the Founders enbraced ganbling as part of
their inalienable right to "the Pursuit of Happiness."

13
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The historical record should give pause even to | awrakers
willing to ignore the noral argunent against interfering
with the right to ganble. How could any nodern politician
justify stripping the Anerican people of rights that the
Founders fought for, won, and exercised? Certainly, the
advent of Internet ganbling is no excuse for ignoring hon-
orable historical precedents.

Concl usi on

Pundits have described the Internet, typically in
over bl own prose, as a powerful tool for decentralizing
political power and advancing human liberty.» \Wether or
not the Internet will live up to such hyperbole remains to
be seen. True, the Internet has frustrated censors and
brought worlds of information to our fingertips. But it
has never fought against the conbined forces of big noney,
political power, and noral rhetoric--not, at |east, until
| nternet ganbling began to conpete wth entrenched, real-
worl d, public and private ganbling interests.

Ganbling presents the Internet with the greatest test
it has yet faced, but it will probably prevail. [Its prohi-
bitioni st opponents nust not only pass |egislation banning
Internet ganbling (a relatively easy task), but enforce it
(a nearly inpossible one). Sooner or later, as the futili-
ty of prohibition sinks in, as consuners demand the bene-
fits of conpetition in ganbling services, and as states
tire of seeing potential tax revenues flow to foreign
jurisdictions, Americans will enjoy |egal Internet ganbling.

The legalization of Internet ganbling wll advance
vital public policy goals. It will reaffirmthe val ues,
so dear to the Founders, of individual l|iberty, property

rights, and the pursuit of happiness. And it will estab-
lish the Internet as a bona fide technol ogy of freedom
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10. Sinclair, p. 14.

11. "Present Legal Realities," International Gam ng and
Wagering Busi ness, August 1997, p. S55.

12. Sinclair, p. 14.
13. Heubusch, quoting Roper Starch Worl dw de survey.

14. In refusing to condemm ganbling, many no doubt follow
the official doctrines of their religions. For exanple,

"[ G anes of chance (card ganes, etc.) or wagers are not in
t hensel ves contrary to justice. They becone norally unac-
cept abl e when they deprive soneone of what is necessary to

provide for his needs and those of others." Catechism of
the Catholic Church (The Vatican: Paulist Press, 1994), p.
580. "Brian Rusche, director of the Joint Religious

Legi slative Coalition, a nmainstream | obbying group, said,
"When we scanned [Christian and Jewi sh] religious witings,
we couldn't find an absolute noral prohibition' against
ganbling."” Martha Sawyer Allen, "Ganbling Doesn't Seem
Quite Right, But Is It Wong?" (Mnneapolis) Star Tribune
Cct ober 18, 1997, p. 7B.

15. Heubusch

16. See, for exanple, Adam Thierer, "WII|l Rain Fall on
Their Field of Dreans?" WAshington Tines, April 22, 1998,
p. Al7, criticizing bills that would outlaw online fantasy
sports | eagues.

17. Quoted in Crist, p. 85.
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i nprisoned not nore than two years, or both.”" 18 U S C S
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